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Foreword 



If a private creditor gives a loan to a private person, knowing that the money is used to 
finance a crime, a civil court would declare the credit contract as nil and void. Contract 
law provides legal rules such as „void for illegality" and principles of “good faith" or 
“boni mores” to deal with such odious debts. This level of civilization achieved in 
private law has never been reached in international relations. If a sovereign state takes 
up an international credit to finance an aggressive war, an apparatus of oppression or 
to channel the money into the private coffers of office holders the rule of succession 
requires that a subsequent government has to honor the debt. This applies even if the 
creditor was aware of how the money was used and no matter what hardship this 
implies for the people in the debtor country. There are exceptions to this rule, which 
states treat like black boxes. After the Spanish Cuban war of 1898 independent Cuba 
was forgiven the debt from Spanish Government bonds, as they were odious as stated 
in the peace treaty between the USA and Spain. The same argument applied for 
German bonds used in territories, which became part of the new Republic of Poland 
after World War I. And after the dethronement of Saddam Hussein in Iraq creditors 
forgave most of their debts to Iraq under heavy political pressure from the IMF and the 
USA. However, these cases -regardless of how legitimate the outcomes may be- reflect 
not so much decisions based on the rule of law but more the distribution of power after 
a war. South Africa was not forgiven any of its international debts, even though some 
of the money financed apartheid and everybody knew it. South Africa after apartheid 
did not want to agonize creditors and a judicial routine to cope with the problem did 
not exist. When it comes to odious debts international relations are better 
conceptualized by an analysis of the Hobbesian state of nature than by a concept of 
law, based on fair rules and principles. 

Over the last decade the scientific community and especially scholars of law and 
economics have rediscovered this problem anew. It lay almost idle for about 60 years 
after a discussion in the 1920s on the legitimacy of the Soviet Union’s decision to 
cancel Czarist government bonds. Stephania Bonilla’s doctoral thesis is an important 
contribution to the current debate. She wrote it as a student in the doctoral law and 
economics program “Graduiertenkolleg Recht und Okonomik” at the University of 
Hamburg. The research was financed by the German Research Foundation. Many of 
the issues discussed in this book in the context of odious debt are key issues, which 
will need to be addressed in order to move towards a more sustainable financial 
system, including ethics in finance and most notably, the issue of responsible lending 
and borrowing and finding solutions, which address the problem effectively without 
hampering the mechanism of international credit relations. 

Odious debt is also a timely topic as it touches on the complied role of creditors 
and the issue of lender responsibility, while also raising the question about how to deal 
with repressive and autocratic borrowing governments who act against the interest of 
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their people. These are timely issues particularly this year as the Middle East 
revolutions are taking place. Among other issues, one will see how new governments 
and regimes in these countries will deal with their past financial obligations. 

This book analyzes, why sovereign debtors generally tend to service their foreign 
debts, whether odious or not and how states consider their reputation in the sovereign 
debt field and in international law when making their decision. It looks at the 
incentives of parties and different creditors in distinct sovereign debt relations, and the 
implications that the incentive structures can have on reputation and odious debt. 

The book also provides an economic analysis on distinct facets of the odious debt 
issue, which are relevant for international economic governance as a whole. It looks at 
the players and the drivers of change at the policy level in the field of sovereign debt 
and in the current odious debt debate. 

It also deals with the question of whether an ex ante or ex post approach is more 
feasible to solve the problem efficiently. The latter would -as in private contract law- 
cancel an odious debt contract after a government has taken up the credit. This might 
lead to legal uncertainty for a considerable span of time and might negatively 
influence international credit. The former would legitimize an international body to 
declare future credits to a particular country as odious. It is obvious that the ex ante 
approach would impose the least legal uncertainty and not much disrupt international 
credit markets. 

The book is highly recommendable for lawyers, economists and political scientists 
working in the field. But it is also attractive for a larger audience interested in an 
important aspect of international financial relations. 



Prof. Dr. Hans-Bemd Schafer 
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1 Introduction 



The ability of sovereigns to borrow serves an important role in the sound management 
of national affairs. Indeed, the credit system is an important pillar of capitalism and 
allows governments, as well as enterprises and households, to invest in opportunities 
for promoting valuable objectives that they would otherwise be forced to pass up. 
Despite the positive effects that cross border financial flows have on recipient 
governments, they can also bring about dramatic negative consequences. Many 
developing countries, for example, repeatedly find themselves in debt crises after 
having acquired debt that has grown beyond sustainable and manageable levels. The 
political and moral debates that stem from the debt problem of developing countries 
are indicative of the power that debt has to provoke highly emotive reactions. This 
book focuses on another negative facet of sovereign debt which has witnessed an 
international moral outcry, namely; the problem of odious debt. 

The international debate on odious debt touches on many fundamental issues, 
including the intersection between ethics and finance, the moral responsibility of 
parties to international contracts and of sovereigns to their constituents. Further, it is 
indicative of the increased interdependence of states due to globalisation and the 
collective interest in addressing problems that can have long term cross border 
repercussions. 

Odious debt can be understood as an obligation incurred in the name of a 
sovereign nation by a despotic or illegitimate government, the proceeds of which only 
enrich the despot, or fund the repression of his subjects . 1 Some governments take up 
these types of debts, only to leave them to the people and the successor government to 
repay them once they are out of office or overturned. The ‘odious’ label has been 
attributed to the activities related to the looting of international funds in many forms; 
from ill advised investment projects, Swiss bank account of heads of state, the 
financing of inefficient and corrupt projects, to the indiscriminate use of state 
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treasuries by dictators including Marcos in the Philippines, the Duvaliers in Haiti, 
Mobutu in the Congo and the Abachas in Nigeria. 2 

The interest in the subject first re-emerged in the context of the fall of the 
Apartheid government in South Africa when the Truth and Reconciliation Commission 
recommended canceling certain odious debts in 1998. 3 Then, in 2003 Saddam Hussein 
was ousted from Iraq and subsequently left the Iraqi people saddled with debt which 
many argued was odious. 4 The U.S. House of Representatives introduced a bill in June 
of the same year, the Iraqi Freedom from Debt Act, which called for the cancellation 
of Iraq’s debt, given that based on “international precedent, debts incurred by 
dictatorships for the purposes of oppressing their people or for personal purpose may 
be considered odious.” 5 Iraq, however, ultimately refrained from invoking the odious 
debt argument. Nevertheless, nothing short of a social movement was already well 
underway. 

The momentum has all but diminished in the last several years. Odious debt has 
become a fashionable term not only in NGO but also academic and policy circles. 
Several university conferences have been devoted to odious debt 6 and a growing body 
of scholarship has developed. 7 Prominent legal and economic scholars such as Robert 
Howse 8 and Nobel laureate Joseph Stiglitz 9 have written on the subject. The official 
sector, through the initiatives of several states and international financial 
organizations, has also become involved in the cause. For example, institutions such as 



2 Hanlon November (1998) (available at: http://www.iubileeresearch.ora/analvsis/reports/dictatorsreport.html 
last visited on October 13 th , 2009); Sack 1938; Foorman and Jehle (1982); Hoeflich (1982); Frankenberg and 
Knieper (1984); Adams (1991); Majot (1994) 

3 See King (2007), at 623 (citing Truth and Reconciliation Commission Report (1998), mentioning the 1976 
International Monetary Fund loan that helped finance the security state) 

4 These included both anti-debt campaigner as well as the United States government. See for example, 
Julia(2002), 215, 236 and Steffan (2001) at 125-128 Footnote Michalowsky note 5 

5 This applied to the debt of Iraq as, “ a significant amount of Iraq’s outstanding loans were taken out at the 
behest of Baath Party leadership and rather than being used for the benefit or the well being of the Iraqi people 
were used for building lavish palaces, secret police, prisons and illegal weapons programs. However, the debt 
reduction process of Iraq was ultimately conducted mainly under the auspices of the Paris Club and through 
bilateral agreements with creditor countries that do not form part of the Paris Club. See 
vvvvw.clubdeparis.org/cn/press rclcasc page detail commupresse.php?FICHIER=com 1 101 1 125170 

6 For example, Conference on Odious Debt and State Corruption held at Duke University on January 26 th , 2007; 
Workshop on Odious Debt held at the University of North Carolina at Chapel Hill on February, 2007; Harvard 
University Conference on obtaining political support for an odious debt proposal, January 2009 

7 See for example: Buchheit, Gulati et al. (2007) ; Stephan (2007) ; Adams (1991); Khalfan, King et al. (2003); 
Gelpem (2005); Jayachandran and Kremer (2006); Choi and Posner (2007); Gelpem (2007); Tarullo (2007); 
Rajan December (2004); Stiglitz November (2003) 

8 Howse (2007) 

9 Stiglitz November (2003) 



